Pace 18

THE STAR-LEDGER

TUESDAY, AUGUST 12, 2003

Public agencies lose in high court

Justices rule government may face punitive damages, and Legislature is urged to act

ers are people who work for put-
lie entitles who perhaps feel they

- are beyond retribution” said
for Alan Krumholz, who argued the

case for the former Jeray Ciy
science teacher, Doris Green. A
Jury found she was hounded out

:
g
H

4565000 award — including

$300000 to punish the state-run

Jersey City school district — to a

former tescher who blew the whis-
payroll

teona

In @ second case, an evenly di-
vided court gave a male corree-
tions officer a second chance to
convinee a | ot the
should pay him punitive damages

dered @ new hearing because the
first jury, which awarded him §3
‘million in punitive damages, was
given an incorrect explanation of
Thelaw.

In recent years, New Jersey's
mumm efforts 1o ban punitive

governmental
menm: hve ahvays stlled 1t s

‘minority of
usmagox\
Yesterday, lawyers for vietims of
urkplace haramreri el the
rulings for protecting the rights
of public employees.
“Somelimes the worst offend-

among a shrinking
states that permit such

of 230
talistion for refusing Lo launder
payments to another teacher who
facked proper credemtal.

1 school

districts and other discrimination to

public bodies could not be forced
to pay D\lnluu damlcu In such
cireumstan
“vou S “give mem carte
blanche IDMII people’s lives.”
William Dressell, executive di-
recor of fhe New Jersey Stale

te League of Municipalities, called
i ely bad, not.  ish the J

the deeision “extrem
only for government, but for the
property taxpayers who will have
to pick up the tab.” He said the
league will call on lawmakers to
renew efforts to outlaw punitive
entities.
(

rmmen( For several years,
nors has sponsored legislation w
Coempt puic tities fom

tive: dxlnnues. “Now I think tlw
tide will swing in my favor,” he

sabd.
The question is one thal, has
divided the state Supreme Court

for the past decade. In 1994, the
court splt, 33, on whether a
teacher who was not rehired as
retaliation for reporting unsale
conditions in a school's metal
shop eould collect punitive dam-
ages. As 8 resuli, an appeuls

- court declsion allowing punitive
stood.

damn

favor of allowing a victim of age

callect punitive
damages from NJ Transit. Al the
time, Chief Justice Deborah Po-

said, itz was one m'thp three justices

arguing thal punmvc dameges
should not
Ymmm Poritz

wrote the court’s upmlm uphold-
ing an award of $300,000 to pun-

the Jersey City schoal distriet
for violating Greer's rights under
the state whistsblower law, Po-
ritz said the Legislature’s failure

to address the issue was a key
oneraaon

“For nine years, the court re-

r ars, th
R- mled.m has remlmed that the

take up the w nl
mmnue damages against pul
entities if it deerns oux mwmm-
tion to have been mistaken,”
m wrote. “The kﬂshum has

not acted. We can orly assume bl
from thet silence um it inbellnl:d

to subject public entities to puni-
tive damages” under the whistle-
blower law,

Justices Virginia Long and

ages Tul
In 1999, the court voted, 4-3, in

Jumes Zazzali and former Justice
James Colemen, who retired last

‘month, agreed with Poritz
Juslices Peter Vemiero, Jay-
mee LaVecchia and Barry Albin
dissented. Noting that Lhe Jersey
Gy school disrict s amoug the
the

s “in
flicts punishment not on the
wrongdoer but on the fnnocent
taxpayer.”

In a second case decided yes-
terday, the court upheld an ap-
peals court ruling setiing aside a
n mﬂllw punitive ﬂl!luge award

Lockley,
Hons ofies who mem.ncd that
he was subjected to years of ba-
rassment fof refusing Lo have an
alfair with a female officer.

Poritz, Long &nd Coleman szid
that when the case is reheard, the
Jury may not consider the siate’s
financial condition and ability to
pay, which is & key consideration
in_gssessing punitive damages
against a corporation.

Vemiero, LaVecchia and .ubm
agreed with

that,
Po-  added trat i “fllustrates the d.nm

culty — and perhaps the impossi-




County jury

ment. A Burlington
awarded him $7 cs

the state 10 pay i:n:mr)(] in atomeys’
fiees and costs.

The Appellate Division upheld the
compensatory damages and attorneys’
fees, but remanded (h: damages award
back to the trial court because it found
the jury instructions “fatally flawed.”

The judge had not wld the jury
assess the roles of particular staff mem-
bers so it could determine whether upper
management was involved in the alleged
harassment and retaliation.

“It is unlikely that every employee
within the DOC command structure had
the authority to take remedial action in
this case; it is also unlikely that, without
instruction from the trial court, the jury
examined the duties, responsibilities,
and powers of the DOC employees
whose conduct or willful indifference
affected Lockley to determine whether
they were part of DOC’s upper manage-

“Only on such a finding could the
jury properly have awarded punitive
damages against the DOC,” she contin-
ued.

e Court also drew a distinction
between calculating punitive damages
awards against private cntities and
against public ones,

In cases involving a private entity,
Jjuries must be told of its financial status
so they can craft an award that serves the
primary purpose — to punish bad
behavior.

That same method is 20t to be used
for public cntities, Poritz said.
“[Cloncepts of wealth and ability to pay
are irrelevant in connection with pudlic

ties because V\IIJI\. enlitics do not

In determining the amount of puni-
tive damages against a public entity, the
standards established by the P
Damages Act, NJS.A. 2A:
with the exception of a calculation o
defendant’s financial status, should

| apply, Poritz said.

The League of
Municipalities is call-
ing on the Legislature
to act so that public
entities are protected
from LAD and GEPA
punitives.

Linda Wong, Lockley's attorney,
says that should make it casier to win
punitive dzmages claims against public
entities. “I’s a lesser burden, We don’t
have 1o show that [the defendants] have
the ability to pay.” says Wong, a partner
at Princeton’s Wong & Fleming.

The Green and Lockley rulings drew

the immediate attention of the state
League of Municipali hich repre-

sents the partics most | o be
adversely affected: local governments.
The leaguc called on “the

lature to act to protect the public by
clarifying the law to ensure the prosec-
tion of pubhc entities from pummc
damages under the LAD and C

says executive director Wi
Ir.

am Dressel

He says the dissent in Green

| addresses the issue best. “The problem

with punitive damages against public
entities is that it is unworkable and
inflicts punishment not on the wrongdo-
er, but on the innocent taxpayer.”

State Sen. Leonard Lance, R-
Hunterdon, considered an expert on pub-
lic financing issues, agrees that the
Legislature needs to listen to the Court
and take a stand. “The Court has asked
us repeatedly to examine it.

“To those who argue that the Court
is a ‘super-legislature,” this is a clear
example of the Court repeatedly
attempting to defer to the Legislature for
guidance,” Lance says.

Green's lawyer, Jersey City solo
practitioner Alan Krumholz,
does not believe the rulings
major impact on state or local govern-
ments.

“The Punitive Damages Act is
always going o give them some protec-
tion,” he says. “You don't always want
to spend it that way, but there’s always
some surplus.”

Then again, Krumholz adds, per-
haps the ruling will make public enti-
ties take greater mnotice of their employ-
ecs’ actions. “Maybe they'll realize
they need to clean house a little bit” he
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