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NEW JERSEY LAW.YER, Monday, December 9, 2002

Deaf worker can claim
exploitation under LAD

By Robert G. Seidenstein

A worker who can neither hear nor speak
may sue hef former employer under the
state’s Law Against Discrimination on
grounds her yulnerability as a handicapped
person gave‘the_employer the méans to
require her t6 work overtime without pay.

In Mosleyv. Femina Fashions, Inc., the
Appellate Division also ruled she could
sue under the New Jersey Wage and Hour
Law, saying her damages for alleged
years of unpaid overtime were not oo
Speculative to reach a jury.

Writing for.the court, Judge John E.
Wallace“Jr.: noted_the: worker, Gladys
Mosley, “expressed fear of losing her job
if she failed to comply” with working
catra hours “as well as the difficulty she,

would have in trying to obtain_other
employment as a result of her handicap.”

He said 2 jury could reasonably find
that her employer, Femina Fashions,
“took _ advantage ~of - and., exploited

A fulltext of Mosley, Order o
190888, s available rom the NJL
FiotvonGal Servie, 04T

plainiff, knowing that plaintiff would not
protest due o her handicap.”

“It was her vulnerability as 2 handi:
capped person that enabled defendint to
continuously require plaintiff to_ work
extra hours without pay,” the judge Wrote,

¥ 'Wallace " noted the Law Against
Discrimination (LAD) applies riot just to
hirng and fiting decisions, but 0 terms and
conditions of employment as well.

He said it should be up t a jury whether
Mosley established a conneciion between
be handicap and “the adverse employment
action, .. having to work without pay.”

A Superior Court judge in Hudson
‘County had dismissed her LAD and wage

 claims after a jury heard the evideace but
befora it staried delibérsting. The'judse
also dismissed a whisticblower claim under
the Conscientious Employee Protection
Act (CEPA).

‘The appeals court, while reinstating the
LAD ‘and Wage and Hour Law claims,
affirmed the dismissal of the CEPA claim.
Wallace said Mosley wasn’t fired and was
encouraged 1o retum. Tnstead, she simply
stopped. working after a. supervisor
allegedly altered her time card to make it
appeas she clocked out early.

That alleged incident took place in

#1998 Mosley claims she had been
tequited to work extra without pay
starting in 1988

Judge John E. Wallace Jr.

In is decision, Wallace noted the tes
used (0 establish a prima facie LAL
employment case under the 1988 New
Jersey Supreme Court GiSe Jdsen ¥. Fooc
Circuis"Supermarkets,» Inéin“volved 1

1 worker being terminated. But,‘he said, the

\ Eansenstandard, in light of the ‘circum

14 stances,-could be- modified: i cover ar
adverse: action regarding the' terms anc
conditions of employment.

On-the isste: of the’ Wage and How
““Law, be said damages do not have to bx

i/ roved with ‘bsolute- certainty if that

Ampréctical: He said there was sufficiens

evidede for the jury tomake a feasonable

Testimate of the” damages if it finds it
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